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I make this submission in my capacity as a private citizen. 

 

I wish to make the following submission to the formal consultation on the draft industry codes. 

1) I agree with and support the comments made publicly by Electronic Frontiers Australia and 

others as to the codes being unnecessary and unworkable, and as to specific criticism of the 

content of the codes. 

 

2) To the extent that the Australian government regulates the internet, it should not be 

through the mechanism of industry codes, as this places key decisions affecting the rights 

and privacy of Australians in the hands of private corporations, many of them based 

overseas, with no clear path of transparency, accountability, or review. 

 

3) The industry codes should not be adopted or proceeded with without a clear, legislated 

means of third-party review of decisions under these codes, which should sit outside the 

eSafety Commissioner with an ombudsman-like office. 

 

4) The industry codes should not be adopted or proceeded with without a clear, legislated right 

of judicial review, and freedom of information provisions to allow Australians to access data 

about decisions and how they were made.   

 

5) The management of this aspect of internet regulation should either not sit with the eSafety 

Commissioner, or the position of eSafety Commissioner should be restaffed.  I note that the 

current eSafety Commissioner Julie Inman-Grant was originally appointed to a role that had 

dramatically lesser responsibilities and operated as an advocate rather than a regulator, and 

that during her time in the position Ms Inman-Grant has made numerous lapses of 

judgement that call into question her understanding of the space she is regulating, and her 

professional ability to regulate it.   

 

Given the significance of the area being regulated, a review should be undertaken into the 

appropriate office to hold the relevant powers. 

 

6) Noting the refusal of the eSafety Office to engage respectively and proactively with affected 

parties and industries on this process, including sex workers, adult industries, the LGBTIQA+ 

community, women’s health providers, the current consultation process should be 

terminated and restarted under a new auspice, such as a parliamentary committee. 
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7) I note also the failure of industry themselves to respectively and proactively engage with the 

parties mentioned above in the development of these codes, and note that it is unlikely that 

industry will do that consultation in future about the way in which the codes are 

implemented and maintained. 

 

8) The nature of the proposed industry codes is flawed because the resources needed for a 

company to provide the level of moderation and assurance contained in them are ONLY 

available to “big tech”, and their adoption will forever shut smaller companies and 

innovators out of important digital spaces, leading to a reduction in competition and 

consumer choice and ironically entrenching the very players and issues the codes are aimed 

at regulating. 

 

9) The inevitable nature of the content moderation that the codes are aimed at achieving is 

likely to lead to over-moderation, and the suppression and censorship of a wide range of 

legal and necessary speech and content, including sexual health and maternity information, 

queer content, resources for trans, genderqueer and intersex Australians, legal erotica, 

resources for sex workers and adult industries, resources and promotion for burlesque 

dancers and drag shows, political speech touching on any of the topics above, and certain 

religious speech.   

 

10) The history of moderating internet content through regulatory intervention shows in almost 

every case that government regulation has instead caused more harm and benefit, with the 

highest profile example being the United States FOSTA/SESTA laws, which despite being 

aimed at “sex trafficking”, actually decreased the safety of sex workers in the US and 

internationally, and decreased the ability of government to see and make evidence-based 

decisions about adult industries, while at the same time leading to almost no arrests or 

prosecutions. 

 

11) I note specifically that the current program of Australian government internet regulation has 

already led to the shutdown of legal, important resources available to vulnerable 

communities, including the sex worker social media app Switter. 

 

12) Internet regulation of social media sites such as that contained in the codes has flow-on 

effects to related industries who may over-censor or deny services to certain industries in 

order to minimise their regulatory risk.  Examples of this include banks and finance providers 

refusing services to adult industries; internet hosts refusing to host otherwise legal sites with 

adult, queer, or women’s health content; search engines blocking or omitting links to legal 

sites based on keyword moderation.  The cumulative effect of these can be to ostracise and 

discriminate against Australians in vulnerable communities or industries who are engaged in 

legal activity. 

 

13) The way that the industry codes link in with the Australian classification system is intensely 

problematic. 

 

- Firstly, the Australian classification system is overdue for review and is acknowledged by all 

parties to be outdated and in need of significant refreshing. 



 

- Secondly, the Australian classification system was never intended to classify content 

created by individuals and shared on a non-commercial basis on social networks.  (Indeed, 

social networks didn’t meaningfully exist when it last received a significant overhaul.)   

 

- Thirdly, decisions by the Classification Board are made (in theory) by a group of qualified 

and specialised individuals after careful consideration, in consultation with the relevant 

content creator, and are subject to FOI request and both internal and external avenues of 

review.  The current regulation scheme instead asks corporations, private individuals, and/or 

the eSafety Commissioner to “deem” a classification for content, often without any 

consultation or regulatory checks and balances.  Noting the well-documented historical 

difficulty of classifying material according to “community standards”, this process is almost 

certain to result in bad decisions, usually leaning towards a bias towards censorship in order 

to minimise risk to the decision-maker. 

 

- Finally, I note that the eSafety Commissioner Julie Inman-Grant has stated on public record 

that she has no relevant qualifications or experience in content classification, does not 

intend to seek training or professional development in that area, and would not know where 

such training or development might be obtained from.  If I understand correctly, she intends 

to fill that expertise gap by hiring appropriately qualified staff, but given it is the eSafety 

Commissioner herself who would hold and exercise the relevant power, it raises questions 

as to how she can personally hold an informed position on what classification a given piece 

of content should hold. 

 

14) There is no compelling evidence that the changes brought about by the codes are necessary, 

or that they meaningfully address any identifiable harm to any Australian, or that they 

achieve any goal that is proportionate to the imposition on the rights and privacy of 

Australians that they represent.  Any codes adopted must arise from an evidence-based 

approach, and be derived from clear peer-reviewed evidence showing that the proposed 

actions are likely to have a measurable effect on an identifiable harm.   

 

15) I note that both the eSafety Commissioner and police at the federal and state levels already 

have existing powers to address many of the harms purported to be addressed by these 

codes, including intimate image crime and child sexual abuse material, and these powers are 

either already being used to achieve the desired aims, or the relevant bodies have declined 

to exercise those powers.   

 

16) I also note that the most notable and high-profile cases of online harassment and abuse in 

Australia over the last year, including the harassment of female journalists and the saga of 

stalking/doxxing site Kiwifarms, would not be captured or helped by these proposed 

industry codes, and that the eSafety Commissioner has declined to use her existing powers 

to intercede in these matters. 

 

17) These codes form part of a broader trend in Australian government regulation of the 

internet – which includes the previous government’s proposed defamation laws and a range 

of other proposed intercessions – which have the overall effect of granting additional 

powers and privileges to the existing established and powerful players in the online space – 

whether that be politicians, news media, or big tech – and further eroding the rights of 



individual Australians to protect their rights, privacy and speech online, and I would urge the 

government to rethink its regulatory direction and ask instead how to empower Australians 

through education, culture change, transparency, privacy and protection of rights. 

 

18) I note that many of my complaints above specifically mention the skill and professional 

qualifications of the eSafety Commissioner, and therefore note the inherent conflict in the 

eSafety Commissioner being the position running the consultation. 

 

19) I would be happy to elaborate in person on any of the above points if it would be of 

assistance. 

 

With thanks, 

 

Greg Tannahill 

21 September 2022 


